Due Process as a Limit to Discretion in
International Commercial Arbitration

Edited by

Franco Ferrari
Friedrich Rosenfeld
Dietmar Czernich

CORTE SUPREMA
BIBLIOTECA

81G. TOROGRAFICA INVENTARIO

| o234 for 3§

e IR

T 2
; Y 1
7 b Y
-y .-.'::
g

@@ Wolters Kluwer




Summary of Contents

Editors
Contributors
Editors’ Note

CHAPTER 1
General Report
Franco Ferrari, Friedrich Rosenfeld & Dietmar Czernich

CHAPTER 2
Country Repori: Argentina
Julio César Rivera Jr.

CHAPTER 3
Country Report: Brazil
Rafael Francisco Alves

CHAPTER 4
Country Report: Canada
Andrea K. Bjorklund & Benjamin R. Jarvis

CHAPTER 5
Country Report: China
Zheng Tang

CHAPTER 6
Country Report: The Republic of Cyprus |
Soterios Loizou

xiii

/

vii

xxix

41

55

91

115

135



Summary of Contents

CHAPTER 7
Country Report: France
Caroline Kleiner

CHAPTER 8
Country Report: Germany
Friedrich Rosenfeld

CHAPTER 9
Country Repori: Hong Kong
Z.J. Jennifer Lim & Charlotte Lelong

CHAPTER 10
Country Report: India
Aditya Singh & Zehaan Trivedi

CHAPTER 11
Country Repori: Italy
Francesca Ragno

CHAPTER 12
Country Report: Japan
Koji Takahashi

CHAPTER 13
Country Report: Middle East
Nayla Comair-Obeid & Zeina Obeid

CHAPTER 14
Country Repori: The Netherlands

Jacob B. van de Velden & Abdel Khalek Zirar

CHAPTER 15
Country Report: Norway
Giuditta Cordero-Moss

CHAPTER 16
Country Report: Russia
Mikhail Batsura

CHAPTER 17
Country Report: Singapore
Jonathan Lim

157

177

195

217

237

251

265

279

313

329

353

Summary of Contents

CHAPTER 18 .
Country Report: Switzerland

gimon M. Hohler

CHAPTER 19

Country Report: United Kingdom
Hattie R. Middleditch

CHAPTER 20

Country Report: The United States of America
Ina C. Popova & Duncan Pickard

/ Index

Xv

375

399

429

449



BIBLIQTECA

CENTRAL

Table of Contents 4

Editors v
Contributors vil
Editors’ Note xxix
CHAPTER 1

General Report

Franco Ferrari, Friedrich Rosenfeld & Dietmar Czernich 1
§1.01 Introduction 1
§1.02 The General Framework on Due Process 3
[A] Normative Basis 3
[B] Interpretation 6
[C] Threshold 10
[D] Waivers 12
[E] The Applicable Standards of Review 17
§1.03  Specific Manifestations of Due Process 19
[A] The Right to Be Heard 19
[1]1 The Right to Make Submissions and Evidentiary Offers in
Support of One’s Case 19
[2] The Right to Comment on Submissions and Evidentiary
Offers by Opposing Party 21
3] The Right to Comment on Findings of the Arbitral
Tribunal 24

[4] The Arbitral Tribunal’s Duty to Take Cognizance and
Consider the Parties’ Submissions and Evidentiary Offers 26

[B] The Right to Equal Treatment a0
[C] Obligation to Ensure Proper Notice 32
[D] Independence and Impartiality 36
§1.04 Conclusion 38

xvii



Table of Contents

CHAPTER 2
Country Report: Argentina
Julio César Rivera Jr.

§2.01 Introduction and Scope
§2.02  Argentine Arbitration Law
§2.03  The Violation of Due Process as a Ground for Annulment in Domestic
and Iuternational Commercial Arbitration
52,04 The Interpretation of "Fundamental Procedural Errors” as Annulment
Ground by Argentine Courts
(A] A Preliminary Distinction: “Formal or Procedural Errors” Versus
“Substantive Errors”
[B] The Requirements of “Fundamental Procedural Errors” as
Annulment Ground: Materiality and Timely Objection
[C] The Sources of Fundamental Procedural Guarantees in
Arbitration Proceedings
[D] Recurrent lssues Concerning “Fundamental Procedural Errors”
as Annulment Ground
[E] The Relevance of the Constitutional Protection Against
“Arbitrariness” in the Review of Arbitral Awards Under the
Ground of "Fundamental Procedural Errors”
[1] “Arbitrariness” as a Ground Used by the Supreme Court
for Overturning Lower Courts’ Decisious
[2] The (Limited) Expansion of the “Arbitrariness Doctrine”
into the Review of Arbitral Awards
§2.05 Conclusion
CHAPTER 3

Country Report: Brazil
Rafael Francisco Alves

§3.01
§3.02
§3.03

Introduction

The Normative Framework on Due Process in Brazil
Relevant Case Law on Due Process in Brazil

[A]l Intreduction on Scope and Methodology

(B] Case Law on Foreign Awards

[C] Case Law on Domestic Awards

[D] Conclusion

Annex Relevant Brazilian Case Law

CHAPTER 4
Country Report: Canada
Andrea K. Bjorkiund & Benjamin R. Jarvis

§4.01

§4.02

Introduction

[A] Recognition and Enforcement
[B] Set-aside

Sources of Interpretation

xviii

41
41
42

43

44

45

46

47

48

49

51
53

55
55
55
60
60
70
77
80
84

91
91
92
94
95

Table of Contents

[A] Domestic Sources
[B] International Law & Other Scurces
[{C] Court Decisions in Related Cases
§4.03 Examples of Application
[A] Relevant Breach
[B] No Relevant Breach
[1] Recognition and Enforcement
[2])  Set-aside
[C] Case Management and Abuse of Due Process
§4.04  Standard of Review
§4.05 Threshold for a Breach of Due Process
§4.06  Party Autonomy
[A] Ex Ante Waivers of the Right to Assert a Breach
[1] Recognition and Enforcement
[2] Set-Aside
[B] Ex Post Waivers
[C) Failure to Invoke During Set-Aside Proceedings
§4.07 Conclusion

CHAPTER 5
Country Report: China
Zheng Tang
§5.01 Introduction
[A] Recognition and Enforcement
[B] Set-Aside
[C]1 China’s Special Report-and-Review Scheme
§5.02  Sources of Interpretation
[A] New York Convention
[B] Set-Aside Regime
§5.03 Practical Implementation and Examples
[A] Proper Notice
[B] Awards Exceeding the Scope of the Parties’ Submissions
[C] Right to Be Heard
[D] Deadlines and Time Frame
[E] Admission of Evidence
[F] Composition of Tribunals
§5.04 Standard of Review
{A] Recognition and Enforcement
[B] Set-Aside
§5.05 Threshold for a Breach of Due Process
[A] Recognition and Enforcement
[B] Set-Aside .
§5.06  Due Process and Party Autonomy
§5.07 Conclusion

Xix

95

96

97

99

99
101
101
103
105
107
108
109
109
110
111
112
112
113

115
115
116
116
117
118
118
120
120
120
122
123
125
126
128
129
129
129
130
130
131
132
133



Table of Contents

CHAPTER 6
Country Report: The Republic of Cyprus
Soterios Loizou

§6.01 Introduction
§6.02 The Legal Framework of Due Process in Cyprus
§6.03  The Due Process in Legal Practice in Cyprus
{A] Access to Justice
[B] Fairness of the Procedure
{C] Drafting the Arbitral Award
§6.04  Postscript: The Due Process Defence in Cyprus
§6.05 Conclusion
CHAPTER 7

Country Report: France
Caroline Kleiner

§7.01 Introduction
[A] The Notion of ‘Due Process” and its Translation Into French
Internaticnal Arbitration Law
[B] The Normative Framework for Set-Aside and Recognition and
Enforcement Proceedings
§7.02  Due Process-Related Grounds to Set Aside an Award
[A] Violation of Due Process (Principe de la Contradiction) (Article
1520 4° CCP}
[1] Standard of Application for Article 1520 4° CCP
[2] Decisions Rejecting a Violation of Due Process
[3] Decisions Finding a Violation of Due Process
[B] Violation of International Public Policy (Article 1520 5° CCP)
[1]  Equality of Parties and Case Management
[2]  Equality of Parties and Impossibility to Pay the Advance
on Costs .
[C] Violation of the Arbitral Tribunal’s Mandate (Article 1520 3°
CCP)
§7.03  Due Process-Related Grounds for Refusal of Recognition and
Enforcement
[A] Violation of Due Process
[B] Violation of the Principle of Equality
[C] Violation of the Arbitral Tribunal’s Mandate
§7.04  Due Process and Party Autonomy
[A] Ex Post Waivers
[B] Ex Ante Waivers
§7.05 Conclusion
CHAPTER 8
Country Report: Germany
Friedrich Rosenfeld

135
135
139
143
145
147
151
152
155

157
157

157

158
160

161
161
162
163
165
167

168

168

170
171
172
172
173
173
175
176

177

Table of Contents

§8.01 Introduction
§8.02 The Right to Be Heard and Treated Equally
[A] Normative Framework
[B] Case Law
[1] Commenting on Facts and Submitting Evidence
[2] Preclusive Deadlines
[3] The Examination of Witnesses and Experts
[a] The Decision Whether to Take Evidence
[b] The Modalities of the Taking of Evidence
[c] Assessment of the Evidence
[4] Directions
[5} Language
[6] Non-participating Parties
[71 Conclusion
§8.03  The Independence and Impartiality of Arbitrators
{A] Normative Framework
[B] Case Law
§8.04 Proper Notice
£8.05 Conclusion
CHAPTER 9
Country Report: Hong Kong
Z.J. Jennifer Lim & Charlotte Lelong
§9.01 Introduction
§9.02 The Legal Framework for Arbitration in Hong Kong
[A] Background
[B] The Conduct of Arbitral Proceedings
[C] Post-Award Proceedings
§9.03  The Jurisprudence of Hong Kong Courts
[A] The Parties’ Due Process Rights
[1]1 The Tribunal’s Case Management Decisions
{21 The Tribunal’s Inquisitorial Powers
[3] Due Process and Public Policy
{B] The Court’s Discretion to Uphold or Remit Awards
§9.04 Conclusion
CHAPTER 10

Country Report: India
Aditya Singh & Zehaan Trivedi

§10.01
§10.02
§10.03

Introduction
The Relevani Normative Framework and the Sources of Interpretation
Relevant Indian Case Law on Due Process
[A] Decisions Finding a Relevant Breach
[B] Decisions Rejecting a Relevant Breach
[1]1 Recognition and Enforcement

xxi

177
178
178
180
181
182
183
183
184
185
187
188
188
189
189
190
191
192
193

195
195
196
196
197
198
199
199
200
204
209
210
215

217
217
218
222
222
224
224



Table of Contents

§10.04
§10.05

[2]  Set-Aside
Standard of Review and Threshold
Party Autonomy
[A] Ex Ante Waivers of the Right to Assert a Breach
[B] Ex Post Waivers of the Right to Assert a Breach
[11 Recognition and Enforcement
{2] Set-Aside

§10.06 Conclusion
CHAPTER 11
Country Report: 1taly
Francesca Ragno
§11.01 Introduction to ltalian Arbitration Law and Its Due Process
Guarantees
§11.02 Due Process Violations as Grounds for Annulment of Arbitral Awards
[A] Case Management Issues
(Bl Ne Eat Iudex Extra Petita Partium
[C] Party Autonomy
§11.03 Due Process Violations as a Ground to Refuse Recognition and
Euforcement of Foreign Arbitral Awards
[A] Proper Notice and the Right to Present One’s Case
[B} Irregularity in the Composition of the Arbitral Authority or the
Arbitration Procedure
[C] Public Policy
§11.04 Final Remarks
CHaPTER 12
Country Report: Japan
Kaji Takahashi
§12,01 Japanese Arbitration Law in Brief
§12.02 Rules for Post-Award Review of Arbitral Procedure .
[A] Recognition and Enforcement of Arbitral Awards
[B] Annulment of Arbitral Awards
§12.03 Interpretation
[A] Annulment
[1]  General Guidelines for Handiing a Motion for Annulment
[2] Inability to Present One’s Case
[3] Decisions Beyond the Scope of Submission
[4] Breach of Procedural Rules for Arbitration
[5] Violation of ‘Public Order or Good Morals’
[B] Recognition and Enforcement
§12.04 Threshold and Standard of Review

§12.05

Due Process Paranoia
[A]l Evaluation of the Case Law
[B] Public Policy Scrutiny of Arbitral Procedure

xxii

226
228
230
230
233
233
234
234

237

237
240
243
244
245

246
248

249
249
250

251
251
252
252
252
253
253
254
254
255
256
256
257
258
259
259
261

Table of Contents

[C]

CHAPTER 13

Concluding Remarks

Country Report: Middle East
Nayla Comair-Obeid & Zeina Obeid

§13.01

Introduction

§13.02 Due Process Requirements for Arbitration in Arab

[A]

(B]
[C]
(D]
(E]
[F]
(Gl

Due Process as a Breach of Domestic and luternational Public
Policy

Annulment versus Enforcement of Awards

Standard of Review

Waivers

The Substantive Due Process Rights

Arbitration Proceedings Affected By Nullity

Breach of Due Process Resulting From the Conduct of
Arbitrators

§13.03 Conclusion

CHAPTER 14

Country Report: The Netherlands

Jacob B. van de Velden & Abdel Khalek Zirar
§14.01 Introduction

§14.02 Legal Framework

(A]
(B]

{c]
(D]

Due Process

Recognition and Enforcement and Setting Aside

[1] Recognition and Enforcement and Setting Aside of
Domestic Awards

[2] Standard of Review

[3] Treaty-Based Recognition and Enforcement of Foreign
Awards

(4] Recognition and Enforcement of Foreign Awards Based
on the DCCP

Waiver and Estoppel

Referral Back to the Tribunal (Remission)

§14.03 Procedure in General

(A]
(B)
(Cl]
(D}
(E]
{F]
(Gl

Administration of Deadlines
Allocation of Hearing Time
Communication with the Parties
Offering Preliminary Views
Notes and Reports of Hearings
Applicable Laws or Standard
Costs of the Arbitral Proceedings

§14.04 Submissions

(A]
(B]

Disregarding / Refusing (Additional) Written Submissions
Disregarding / Refusing (Additional) Oral Submissions

xxiii

264

265
265
267

267
269
271
272
273
276

277
278

279
279
281
281
283

283
286

287

288
289
290
250
290
291
291
293
293
294
294
295
295
296



Table of Contents

§14.05 Evidence

[A] Decisions to Refuse, Disregard, or Not Take (Further) Evidence
[1]1 Refusing or Disregarding Evidence
[2] Refusing to Order the Production of Documents
[3] Refusing to Take Witness Evidence
4]  Refusing to Take Expert Evidence
[5] Refusing or Limiting the Cross-Examination of Witnesses
[6] Refusing or Limiting the Cross-Examination of Experts
(71  Not Appointing an Independent Expert
[B] Allegations of Procedural Irregularities in Taking Evidence
(1]  Relying on Evidence Not Invoked by the Parties
[2] Taking Evidence Outside the Presence of the Parties
3] Relying on Evidence That Was Not Available to {Both}
Parties
[4] Relying on Evidence That Parties Could Not Sufficiently
Comment On
{5] Relying on Expert Evidence That Has Been Produced in
Violation of the Equality of Arms of the Parties

§14.06 Conclusion

CHAFTER 15
Country Report: Norway
Giuditta Cordero-Moss

§15.01
§15.02
§15.03
§15.04
§15.05
§15.06
§15.07
§15.08

Introduction

Annulment and Refusal of Enforcement

Autonomous Interpretation

Impact on the Decision

Right to Be Heard

Flexible Procedure

Waivers

Conclusion -

CHAPTER 16
Country Report: Russia
Mikhail Batsura

§16.01
§16.02
§16.03

Introduction
General Overview of the Law on Arbitration in Russia

The Russian Courts’ Approach to Due Process in International
Commercial Arbitration

[A] Introductory Observations
[B] The Requirement of Proper Notice
{1]  Burden of Proof of Improper Notice
(2] Standards on Adequacy of Notice of Proceedings
(3] Evidence of Proper Notice
(4] Timely Notice of the Arbitral Hearings

Xxiv

297
297
297
299
300
303
303
304
305
306
306
307

307

309

309
311

313
313
315
316
319
320
323
324
326

329
329
330

333
334
335
335
337
341
343

Table of Contents

[5] Authority to Receive Notice of the Arbitral Hearings
[6] Principles of Good Faith and Reasonableness
[C] The Right to Be Heard and the Right to Equal Treatment
[D} The Public Policy Exception
§16.04 Conclusion

CHAPTER 17
Country Report: Singapore
Jonathan Lim
§17.01 Introduction
§17.02 Legal Framework for Arbitral Due Process in Singapore
[A] Statutory Provisions in Singapore on Due Process
(1] Due Process Guarantees in the JAA and Model Law
[2] Post-Award Remedies Under the TAA and Model Law
BRased on Due Process Violations
fB] Jurisprudential Principles in Singapore on Due Process
{1] High Threshold for Snccessful Challenge
[2] Deference to Arbitral Tribunals’ Case Management
Powers
[3] Requirements of Causal Nexus and Prejudice
§17.03 Factual Scenarios
[A] Written Submissions
[B] Timelines For and Exclusion of Evidence
[C] Oral Hearings and Cross-Examination
{D] Document Production
{E] Other Procedural Directions
§17.04 Waiver of Due Process Protections
[A] Implied Waiver Based on Failure to Challenge
[B] Express Waiver
[C] Failure to Raise Objections in Setting Aside
§17.05 Conclusion

CHAPTER 18
Country Report: Switzerland
Simon M. Hohler
§18.01 Introduction
§18.02 The Relevant Regulatory Framework in Switzerland
[A] Swiss Private International Law Act
[1] Chapter 12 PILA as the Lex Arbitri in International
Arbitrations in Switzerland
[2] The Discretion of the Arbitral Tribunal in Proceedings
Governed by Chapter 12 PILA

[3] Limit No. 1: The Parties” Right to Be Heard in Adversarial

Proceedings [Articles 182(3) and 190(2)(d) PILA)

XXv

344
346
347
349
351

353
353
355
355
355

356
359
360

36l
362
363
364
365
366
367
369
370
371
372
373
373

375
375
376
376
376
376

378




Table of Contents

(B]

[4] Limit No. 2: The Parties’ Right to Equal Treatment
{Articles 182(3) and 190(2)(d) PILA)

[5]  Limit No. 3: Procedural Public Policy (Article 190(2) (e)
PILA)

New York Convention

[1] New York Convention Governs Recognition and
Enforcement of Foreign Arbitral Awards in Switzerland

[2] The Discretion of the Arbitral Tribunal in Proceedings in
Light of the New York Convention

[3] Limit No. 1: The Parties’ Right to Present Their Case
(Article V(1) (b) New York Convention)

[4] Limit No. 2: No Irtegularity in the Conduct of the Arbitral
Proceediugs {Article V(1) (d) New York Convention)

[5] Limit No. 3: Public Policy (Article V(2)(b) New York
Convention)

§18.03 Due Process-Related Grounds for Set-Aside of Awards

(A]

(B]

[C]

§18.04

Preliminary Remarks for Set-Aside Proceedings in Switzerland

The Review of Alleged Due Process Violations Under the Swiss

Lex Arbitri

[1] Standard of Review

[2] Threshold

(3]  Waiver of the Right to Be Heard or the Right to Equal
Treatment

Specific Issues of Due Process

[1] Administration of Deadlines

[2] Hearings/Allocation of Hearing Time

{3] Right to Make Submissions

[4] Right to Submit Evidence

[5] Rules of Procedure

[6] (Further) Procedural Conduct of the Arbitrator

Due Process-Related Grounds for Refusing Recognition and’

Enforcement of Awards

(A)

(B]

The Review of Alieged Due Process Violations under the New
York Convention

i1] The Standard of Review

[2] Threshold

Specific Issues of Due Process

§18.05 Conclusion

CHAPTER 19

Country Report: United Kingdom
Hattie R, Middleditch

§19.01 Introduction

§19.02 Framework lIssues

xxvi

379

381
381

381

382

382

383

383
384
384

385
385
386

386
388
388
389
390
392
393
393

395

395
395
395
396
397

399
399
400

Table of Contents

[A]

(B]

(€]

Due Process Bases for Annulment and Refusal of Recognition
and Enforcement
[1] Annulment
[a] Due Process Bases For Annulment: The Statutory
Framework
[b] Due Process Bases for Annulment: Interpretation
and Threshold
[2] Recognition and Enforcement
[a] Due Process Bases for Refusal to Enforce; Statutory
Framework
[b] Due Process Bases for Refusal to Enforce:
Interpretation and Threshold
Waiver
[1] Waiver in Annulment Proceedings
[2] Waiver in Recognition and Enforcement Proceedings
Additional 1ssues in Recognition and Enforcement Proceedings:
Estoppel, Finality, Recognition of Annulment Decisions and
Adjournment
[1] 1ssue Estoppel and the Public Policy of Finality
{21 Recognition of Decisions to Annul
[3] Adjournment of Recognition or Enforcement Proceedings
Pending Outcome of Annulment Proceedings

§19.03 Examples

(A]

(B]

Examples of the English Courts’ Consideration of Due Process

Grounds in Annulment Proceedings

[1] Examples of Successful Applications on the Basis of
Failure to Give Notice (Arbitration Act, Sections 68(2)(a)
and 68(2)(d))

2] Unsuccessful Challenges Based on Failure to Comply with
General Duty of Fairness (Arbitration Act, Section
68(2)(a))

[3] Unsuccessful Challenges Based on Failure to Deal With
the Issues (Arbitration Act, Section 68(2)(d))

[4] Challenges Based on the Ground That the Tribunal
Exceeded lts Powers (Arbitration Act, Section 68{2)(b))

[5] Challenges Based ou the Ground That Arbitration Is Not
in Accordance with the Parties® Agreement (Arbitration
Act, Section 68(2)(c))

{6] Challenges Based ou Award Being Obtained by Fraud or
in a Way That Is Conirary to Public Policy (Arbitration
Act, Section 68{2)(g})

Examples of the English Courts” Consideration of Due Process

Grounds in Recognition and Enforcement Proceedings

[1] Inability to Present One’s Case (Arbitration Act, Section
103(2){c))

xxvii

401
401

401

402
405

405
406
406

407
407

408
409
411

412
412

413

413

416

418

420

420

421

422

423



Table of Contents

[2]  Arbitral Procedure Not in Accordance with Party
Agreement (Arbitration Act, Section 103(2}(e))

[3] Award Contrary to Public Policy {Arbitration Act, Section
103(3))

§19.04 Conclusion

CHAPTER 20
Country Report: The United States of America

Ina C. Popova & Duncan Pickard

Introduction

§20.02 US Legal Framework for Due Process in International Arbitral Awards

§20.01

§20.03

[A]
(B]

Arbitration in the US Federal System

Due Process and Its [nterpretation in the Review of Arbitral
Awards

Judicial Review of Arbitral Awards for Due Process

(A]
(B]

[C]

(D]

Personal Jurisdiction

Set-Aside under the FAA

[1] Refusal to Postpone a Hearing

[2] Failure to Hear Pertinent Evidence

[3]1 Other Misbehavior That Prejudiced the Righis of Any
Party

Defenses to Enforcement Under the New York Convention

[1] Inability to Present One’s Case

(2] Procedure or Composition of Tribunal Inconsistent with
Agreement or Governing Law

[3] Public Policy

Party Autonomy to Determine Procedure

§20.04 Conclusion

Index

Xxviii

425

427
428

429
429
429
430

432
433
434
436
437
437

438
439
440

442
443
445
446

449



